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THE STATE OF NEW HAMPSHIRE
MERRIMACK, SS. SUPERIOR COURT
Docket No. 03-E-0106

In the Matter of the Liquidation of
The Home Insurance Company

INTERLOCUTORY APPEAL STATEMENT

Respondents Century Indemnity Compariy (“Century”), ACE Property and Casualty
Insurance Company (“ACE P & C”), Pacific Employers Insurance Company (“PEIC”), and ACE
American Reinsurance Company (“AARe”) (collectively, the “ACE Companies”) respectfully
submit this Interlocutoi‘y Appéal Statement pursuant to New Hampshire Supreme Court Rule 8.

1. Statement of the Case

This interlocutory appeal is taken by the ACE Companies from the ruling issued on
October 8, 2004 by the Merrimack County Superior Court (McGuire, J.) (the “Order on
Remand”) that potential payments to be made by Roger Sevigny, Insurance Commissioner for
the State of New Hampshire, as Liquidator (the “Liquidator™) of the Home Insurance Company
(“Home™) to certain insurers who had ceded insurance risk to the Home’s UK branch office (the
“AFIA Cedents”) are administrative expenses authorized under RSA 402-C:1, III and IV; RSA
402-C:25, IV, VI and XXII; and RSA 402-C:44, 1. (Order on Remand at 14.) The ACE
Companies and Benjamin Moore & Company (“Benjamin Moore”) had intervened, without
objection, in the Home liquidation proceedings to challenge the proposed agreement between the
Liguidator and'the AFIA Cedents (the “Proposed Agreement”), pursuant to which the AFIA
Cedents would be paid an “incentive” to file claims in Home’s liquidation.

In its Order issued on April 29, 2004 (the “April 29 Order”), the Superior Court ruled that

“[tJhe agreement proposed by the Liquidator is authorized under the broad array of powers

granted the Liquidator under RSA 402-C:25 and is consistent with the goals and purposes of the
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statute to protect the interests of the insured and creditors.” (April 29 Order at 2.) The New
Hampshire Supreme Court accepted an appeal from the April 29 Order, but also issued an order
remanding the case to the Superior Court “for the limited purpose of ruling on any motion to stay
that may be filed by [the ACE Companies].” (Order dated May 12, 2004.) Oﬁ remand, the -
Superior Court denied the ACE Companies’ motion to stay and issued a separate order stating
that a “further evidentiary hearing into whether jche Liquidator has reasonably exercised his
authority in endorsing the agreement would not be helpful.” (See Addendum‘to April 29 Order,
dated June 1, 2004.)

After briefing and oral argument, the New Hampshire Supreme Court, in an Order dated
September 13, 2004 (the “September 13 Order”), vacated the April 29 Order approving the
Proposed Agreel;nent with the AFIA Cedents, and again remanded the case to the Superior Court.

It specifically directed the Superior Court to consider five issues upon remand:

(1) Whether the New Hampshire liquidation proceediﬁgs should be stayed pending
the completion of the regulatory and judicial proceedings in the United Kingdom;

(2) Whether the Superior Court has an independent obligation to assess the fairness of
the Proposed Agreement with the AFIA Cedents;

(3) Whether the intervenors have standing to contest the Proposed Agreement; |
4 Whether the “Necessity of Payment Doctrine” or some other equitable doctrine 0
authorizes the Liquidator or the Superior Court to vary the mandatory priorities set forth
in RSA 402-C:44; and

(5) Whether the proposed payments to the AFIA Cedents qualify as administrative

expenses under RSA 402-C:44, L.




(September 13 Order at 2.) The Supreme Court also stated that the Superior Court “shall support
its determinations on these issues with factual findings, as appropriate.” (/d.)

Following conferences with counsel and the submission of papers regarding a draft order,
the Superior Court issued the Order on Remand and ruled, inter alia, that (1) the ACE 7
Companies have standing to contest the Proposed Agreement; (2) consideration of a stay of the
New Hampshire proceedings is not appropriate;_(?a) equitable doctrines such as the Necessity of | |
Payment doctrine do not authorize the Liquidator to deviate from the statutor}: distribution
scheme set forth in RSA 402-C:44; and (4) an evidentiary hearing on whether the Proposed
Agreement with the AFIA Cedeqﬁs is necessary, fair and reasonable will be deferred until after a
further ruling by th: Supreme Court on the administrative expense issue. (See Order on Remand
at 4-6, 10-13.)

In response to the Supreme Court’s specific inquiry whether the proposed payments to
the AFIA Cedents qualify as administrative expenses under RSA 402-C:44, I, the Superior Court
ruled that such payments would be administrative expenses authorized under RSA 402-C:1, III
and IV: 402-C:25, 1V, VI, and XXII; and RSA 402-C:44, . (See Order on Remand at 6-10.)

The Superior Court granted the ACE Companies and Benjamin Moore leave to appeal the legal
issue of whether the proposed payments to the AFIA Cedents qualify as administrative expenses.
(Id. at 14.) S

II. .Statement of Facts |

Century, ACE P&C, PEIC, and AARe are members of the ACE Companies. (Durkin

Aff., Jt. App. at 77,9 4)" All of the ACE Companies are incorporated in Pennsylvania with their

principal place of business in Philadelphia. (/d.)

I Reference to the Joint Appendix (“Jt. App.”) is to the Joint Appendix of the ACE Companies and Benjamin Moore
submitted to the New Hampshire Supreme Court in connection with the original appeal. The “Motion” referred to
below is the Liquidator’s motion for approval of the Proposed Agreement, which was filed on February 11, 2004.

3




Prior to ifs insolvency, Home was a reinsurer of the ACE Companies pursuant to various
separate and independent reinsurance agreements. (Id., at 77,9 5.) As creditors of Home, the
ACE Companies stand to suffer financial damage as a result of Home’s inability to fulfill its
contractual obligations due to- its insolVency. (Id) The ACE Companies have filed proofs of
claim against Home in the amount of $153,423,300.74. (Proofs of Claims, Jt. App. at 300-349'.)2
The ACE Companies understand that their claims in Home’s liquidation will be treated as Class
V claims pursuant to RSA 402-C:44. )

A. Background of AFIA

The Proposed Agreement.at issue in this appeal concerns obligations assumed by Home
as part of its participation in an insurance “pool” previously known as the American Foreign
Insurance Association and later as AFIA. (Durkin Aff., Jt. App. at 77-78, 9 6; Motion, Jt. App.
at 40, 12.) AFIA was an unincorporated entity formed in 1918 through which its members —
U.S. insurance companies — carried on business outside of the U.S. (Durkin Aff., Jt. App. at
77-78, 9 6.) The structure of the pool was that various AFIA member companies obtained
licenses or authorizations to operate branches in foreign countries and carry on the business of
insurance through such branches in their own names. (Id.) Regardless of which company issued
a policy or contract of reinsurance, through a series of reinsurance agreements every risk
ultimately was shared by each member of AFIA in a fixed percentage equal to its number of
“units of participation” in AFIA. (/d.) The AFIA members also arranged for common
reinsurance that protected all members in excess of certain .claim levels. (Id.)

In connection with its participation in AFIA, Home opened a branch office in London,

England through which it issued policies of insurance and reinsurance. (/d., at 78,7, Motion,

2 Each of the ACE Companies has filed proofs of claim against Home, in the following amounts: Century,
$139,291,554.56; ACE P&C, $13,992,050.79; AARe, $121,799; and PEIC, $17,896.39. (Proofs of Claim, Jt. App.
at 300-349.)
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Jt. App. at 40, 2) Home’s London office was not a separate English company or subsidiary;
the results of the London office’s activities were included in Home’s accounts. (Durkin Aff., Jt.
App. at 78, € 7.) Notably, Home issued reinsurance agreements to AFIA Cedents that were not -
located solely in the UK. (Id., at 80, § 14.) To the contrary, numerous AFIA Cedents wéfé'
domiciled in the U.S., Canada, Bermuda, and indeed throughout the world. (Id;)

B. Century’s Assumption of Home's AFIA Liabilities

The merger between Insurance Company of North America (“INA”) z:nd Connecticut
General Insurance Company that created the CIGNA Corporation in 1982 set in motion a series
of transactions that resulted in the sale of the rights and interests in the AFIA business to CIGNA
in 1984. (Durkin Affidavit, Jt. App. at 78, § 8.) As part of the transfer of the AFIA business to
CIGNA, Home (and other AFIA companies) entered into an Insurance and Reinsurance
Assumption Agreement (the “Assumption Agreement”) with INA (a CIGNA company) dated
January 31, 1984, pursuant to which INA reinsured 100% of Home’s liabilities under the
insurance and reinsurance contracts Home had issued. (/d., at 78-79, 1 9.) Century became the
successor to INA with respect to the Assumptidn Agreement by virtue of a corporate
restructuring under Pennsylvania law. (Id.,at79,9 10.) Century thereafter was acquired by the
ACE Group when ACE purchased the CIGNA Property and Casualty Companies in 1999. (/d.)
Thus, Century is now Home's counterparty with respect to the Assumption Agreement. (Id) b

The Assumption Agreement contains the following terms that ére relevant to the matters

raised in this case:

® Century assumed all obligations of Home (id., at 82, 1 2);

. Century assumed the obligation to administer the business, including the
investigation and settlement of claims, and was given full power of
attorney to act on Home’s behalf for that purpose (id., at 82-83, 1 3);

. In the event of Home’s insolvency, Century’s reinsurance obligations are
payable to Home or its liquidator; in turn, Century has the right to receive
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notice of any claim, and investigate and interpose defenses to such claims
in the liquidation proceedings (id., at 84-86, { 6); and

® The Assumption Agreement is governed by New York law (id., at 90,

1 10), with disputes to be resolved in arbitration to take place in New York
(id., at 86-87,9 7).

Since 1984, Century.(and its predecessor and affiliates) have complied fully With--thé:..
financial and administrative obligations under the Assumption Agreement to héndle and adjust
claims by Home’s AFIA Cedents. (/d., at 90, {11 .) In so doing, Century has handled claims
without a;ly day-to-day involvement of Home, even after Home became financially troubled in
the mid-1990s and was placed into rehabilitation proceedings. (/d., at 90-91, § 12; Motion, Jt.
App. at 40-41, 4.)*

C. Events Leading Up to the Motion and Proposed Agreement

Without the knowledge of Century or any of the other ACE Companies, the
Commissioner, as Home’s Rehabilitator, began negotiations with certain AFIA Cedents at some
point during the spring of 2003 that ultimately led to the Proposed Agreement. (April 23, 2004
Transcript, Jt. App. at 219:16-19, 222:13-15.) On May 8, 2003, the Commissioner filed a
petition with the Superior Court to liquidate Home on grounds of insolvency. (Motion, Jt. App.
at 41,7 5.) That same day, Home was placed into provisional liquidation by the High Court of

Justice in London, England, and Joint Provisional Liquidators were appointed forit. (/d.) On
\

3 In the Motion, the Liquidator referred to the “repatriation” of “U.K. Assets” of Home. (Motion, Jt. App. at 39-40,
42-44, 46 11 1, 7, 11). Although the Liquidator did not define those U.K. assets, it is the ACE Companies’ position
that the only assets alluded to in the Motion are reinsurance recoveries against Century pursuant to the Assumption
Agreement. (Id.at47,9 13). Given that those recoveries would be from a Pennsylvania company pursuant to a
contract governed by New York law with New York arbitration provisions, it is also the ACE Companies’ position
that Century’s obligations under the Assumption Agreement cannot be characterized as “U.K. Assets” of Home.

* Since the Superior Court placed Home into Liquidation, Century has continued to investigate and administer the
claims of Home’s AFIA Cedents pursuant to the Assumption Agreement, in close cooperation with Home’s
Liquidator, but Century has not made any binding determinations. (Durkin Aff., Jt. App. at 79, § 12). The
Liquidator has taken the position that Century’s obligation to investigate and adjust the claims by cedents of Home's
U.K. branch continues despite the insolvency of Home. (/d.). The parties have agreed to a protocol for Century’s
handling of such claims, the Liquidator’s motion for approval of the claims protocol is sub Jjudice.
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June 13, 2003, the Superior Court declared Home insolvent and appointed the Commissioner as

Home’s Liquidator. (Id.)

Thereafter, the Joint Provisional Liquidators, supported by the Liquidator (but again

without the knowledge of any of the ACE Companies), continued to négotiate with the AFTA

Cedents to develop an English law “scheme of arrangement” for Home. (April 23, 2004

Transcript, Jt. App. at 219:16-19, 222:13-15, 226:5-8.) The purpose of the scheme was to enable

the Liquidator to collect reinsurance, principally from “the ACE Group,” by paying a portion of

the proceeds recovered directly to the AFIA Cedents. (See Proposed Agreement, Jt. App. at 53-

55,57,991,13,1.3.4,1.3.5,14,15.1,193,1.94,1.9.5,1.9.7) Ultimately, the negotiating

parties reached the Proposed.Agreement, which contained the following relevant terms:

The Liquidator would seek the Superior Court’s approval for the
implementation of a scheme of arrangement between Home and the AFTA
Cedents (Proposed Agreement, Jt. App. at 53,9 1.1.2.);

Once the Superior Court’s approval was obtained, the Joint Provisional
Liquidators would seek the High Court’s approval for the scheme of
arrangement, as well as the approval of the requisite majority of creditors
(id., at 54,9 1.1.3.);

The AFIA Cedents would file claims against Home, thus enabling Home
to seek reimbursement for those claims from “the ACE Group or any
“Third Party Reinsurer’” as defined therein (id., at 54, § 1.3.); and

50% of the “proceeds received by Home from the ACE Group or any

Third Party Reinsurer” as a result of the AFIA Cedents’ claims, less
certain deductions specified in the Proposed Agreement, would be L
distributed pari passu to the AFIA Cedents according to the value of their

claims (id., at 54, 56-57, ﬁ[l 3. 1.9.1.)

Notwithstanding Century’s contractual entitlement to adjust and administer claims by the

AFIA Cedents, the Liquidator did not inform, involve or consult with Century or any other ACE

Company about the Proposed Agreement. (Durkin Aff., Jt. App. at 79, ] 13.) Indeed, the ACE

Companies knew nothing of the Proposed Agreement until it had already been executed. (/d.)




II1. Ouestion"of Law

The following controlling question of law is transferred in accordance with Supreme
Court Rule 8 and RSA 491:17:

" Whether, as a matter of law, the payments to the AFIA Cedents under the
Proposed Agreement qualify as administrative expenses under RSA 402-C:44, 1.

1V, Statement of Reasons for Interlocutory Transfer

Rule 8 of the Supreme Court Rules requifes “a statement of the reasons why a substantial
basis exists for a difference of opinion on the question and why an interlocutory appeal may
materially advance the termination or clarify further proceedings of the litigation, protect a party
from substantial and inc:-parabfe iﬁjury, or present the opportunity to decide, modify or clarify an
issue of general importance ir;rthé administration of justice.” N.H. Sup. Ct. R. 8(1)(d) (emphasis
added). The requirements of Rule 8 are met here.

A. A Substantial Basis Exists for a Difference of Opinion on Whether the
Proposed Payments to the AFIA Cedents Qualify as Administrative Expenses

Before the Superior Court and in the appeal to the Supreme Court, the Liquidator sought
to characterize the proposed payments to the AFIA Cedents as administrative expenses within
the scope of RSA 402-C:44, 1, which defines th-e ‘;costs and expenses of administration” to
include “the actual and necessary costs of preserving or recovering the assets of the insured.”
The ACE Companies have vigorously disputed the Liquidator’s attempt to recast the proposed L
payments as administrative expenses. (See Ordler on Remand at 7, 9-10.) It is the ACE
Companies’ position that such a reclassification of the payrﬂénts is not supported by the language
of the statute, the applicable case law or public policy, and that it is difectly contrary to the
Liquidator’s own characterization of the payments as “distributions” and “settlements.” The
ACE Companies further believe that the Liquidator has not established that the payments would

be necessary or that the proposed amounts are reasonable.




It is also the ACE Companies’ position that in relying on RSA 402-C:25, 1V and VI, and

RSA 402-C:1, III and IV in the Order on Remand the Superior Court simply restated its original
(and now overruled) finding that the Proposed Agreement is “authorized under the broad array of
powers gré‘nted the Liquidator under 402-C:25, and is consistent with the goals and purposes of
the statute to protect the interests of the insureds and creditors.”

Accordingly, a substantial basis exists f(_)}r a difference of opinion on the controlling
question of law identified above. The questions posed by the Supreme Cour'; at the July 15,
2004 oral argument on the prior appeal further indicate that a difference of opinion exists.

B. Resolution of the Issue of Whether the Proposed Payments to the AFIA

Cedents Qualify as Administrative Expenses Will Materially Advance the
Termination of, or Clarify Further Proceedings in, the Subsequent Litigation

The Supefior Court noted that a decision by the Supreme Court that the proposed
payments to the AFIA Cedents do not qualify as administrative expenses would resolve this key
issue. (Order on Remand at 13.) It is likely that even a determination that the proposed
payments are administrative expenses would help frame the issues, thus clarifying further
proceedings and streamlining the litigation before the Superior Court.

C. Opportunity to Decide Issue of Importance

An interlocutory transfer would provide an opportunity for the New Hampshire Supreme
Court to decide an issue that is of obvious interest to that Court, but was not decided on the \
previous appeal. The administrative expense provision is a core provision in the statute, and the
issue of whether the proposed payments to the AFIA Cedenfs qualify as administrative expenses
is of critical importance in this liquidation and future liquidations in New Hampshire. Also,
since virtually every state liquidation statute refers to administrative expenses, a decision by the

Supreme Court could have far-reaching consequences throughout the United States.




V.  Counsel '

The name, address and telephone number of the lawyers involved in this appeal and the

names of their respective clients are as follows:

Liquidator:

Benjamin Moore & Co.:

ACE Companies:

Suzanne M. Gorman, Esquire
Civil Bureau

NH Department of Justice

33 Capitol Street

Concord, NH 03301-6397

J. David Leslie, Esquire

Eric A. Smith, Esquire
Rackermann, Sawyer & Brewster
One Financial Center

Boston, MA 02111

Andre Bouffard, Esquire

Eric D. Jones, Esquire

Downs, Rachlin, Martin PLLC
199 Main Street

P.O. Box 190

Burlington, VT 05402

Ronald L. Snow, Esquire
Orr & Reno, P.A.

One Eagle Square

P.O. Box 3550

Concord, NH 03302-3550

Thomas Wamser, Esquire
ACE USA Legal Department
1601 Chestnut Street, T1 15A
Philadelphia, PA 19103

Gary Lee, Esquire

Pieter Van Tol, Esquire-
Salvatore Tollis, Esquire
Lovells

900 Third Avenue, 16" Floor
New York, NY 10022
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Gail M. Goering, Esquire
Eric Haab, Esquire

Adam Goodman, Esquire
Lovells

One IBM Plaza

330 North Wabash Avenue
Suite 1900

Chicago, IL 60601

VI.  Record

Copies of the applicable statutes, pleading, affidavits and transcripts ;re contained in the
Joint Appendix previously submitted to the New Hampshire Supreme Court. In addition, the
following exhibits are annexed hereto:
Exhibit 1: Order on Remand.

Exhibit 2: Transcription of the oral argument before the Supreme Court on July 15, 2004.

Transfer Ordered:

norable Kathleen A. McGuire

376073_1.D0C /0/27/0/
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Merrimack County Superior Court
163 N. Main Street :
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EXEIRIT 1

NOTICE OF DECISION

RONALD L SNOW ESQ
ORR & RENO PA

PO BOX 3550

CONCCRD NH 03301-3550

03-E-0106 In the Matter of Rehabilitation of TheHome Insurance Company

Enclosed please-find a éopy of the Court's Order dated 10/08/2004
relative to:

Court Order

10/13/2004 William McGraw
Clerk of Court

cc: Roger A. Sevigny, Commissioner of Ins.
Suzanne M. Gorman, Esq.
Peter Bengelsdorf
Peter C.L. Roth, Esqg.
J. David Leslie, Esqg.
Paula T. Rogers, Esqg. . i
Eric Jones, Esq. N
Andre Bouffard, Esqg.
Pieter Van Tol, Esg.

. Gary S. Lee, Esqg.

Adam Goodman, Esqg.
Gail M. Goering, Esqg.
Eric A. Haab, Esq.

AOC Form SUCP050 (Rev. 09/27/2001)
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THE STATE OF NEW HAMPSHIRE

MERRIMACK, SS. SUPERIOR COURT

Docket No. 03-E-0106
In the Matter of the Liquidation of

The Home Insurance Company

ORDER ON REMAND

This matter is before the Court on remand from the Supreme Court. The remand order
vacated this Court’s order of April 29, 2004 and the June 1, 2004 addendum thereto. A status
conference was held on October 4, 2004 to discuss the Supreme Court’s remand.order and to

provide an opportunity for the -Lic;ﬁidator and the intervening parties to narroxa;' the issues and

agree on an efficient procedural direction going forward.

BACKGROUND:

'i‘hé Home Insurance Company, a New Hampshire .domcstic_ insurer with a substantial,
historic business presence in the United K_ingdom, through an unincorporated branch office, was
ordered into liquidation by the Merrimack County Superior Court on June 9, 2003. While Joint
Provisional Liquidators have been appointed by the High Court of England and Wales with
respect to the branch office business liabilities generated by the Home’s presence in the United
Kingdom, the provisional liquidation proceeding in the United Kingdom is ancillary to the
proceedings in this Court. This Court understands that the primary purpose of the procecdiﬁg in
the United Kingdom is to protect and preserve assets as efforts are made by the Liquidator to
achieve an efficient and fair distribution of those assets to claimants in the liquidation éstate.
Regardless of the domicile of the claimant, or where the coverage was written, all claims will:l_ae

filed in the proceeding overseen by this Court and consistent with procedures approved by it.

1Y
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In February 2004, the Liquidator endorsed a compromise reached in the United Kingdom
between the Joint Provisional Liquidators and an Informal Creditors’ Committee of certain
remsureds of the Home, known collect:vely as the AFIA Cedents The agreement and

Acomprom;se provided that the Liquidator would first “seeL approval of the supewlsmc New-.
Hampshire Court” for purposes of securing a “New Hampshire Order”; the Joint Provisional
Liquidato_rs would then “seek sanction of the English Court in respect of the Sclgeme” and,
ﬁnally, th-e Joint Provisional Liquidators would seek an order from the English courtfor
remission of the assets to the New Hampshire Liquidator for administration and distribution. See
Letter of Agreement dated January 22, 2004 at paragraph 1.1.2. In accord with th\. sequence of
events as anticipated by the p’arties to the agreement and compromise, the Liquidator filed a
motion with attachments and supporting documents on February 22, 2004 seeking review and
approval of the agreement -in Merrimack County Superior Court. |

The ACE Companies and Benjamin Moore & Co. sought to intervene, with the former
filing an Assented-To_Petition to Intervene and the latter, a Motion to Intervene. No objections
were filed and this Court granted both parties’ requests on April 5,2004. Both ACE Companies
and Benjamin Moore & Co. filed pleadings and memoranda objecting to the agreement and
compromise with the AFIA Cedents. In response, the Cc.mrt scheduled a status conference on
April 9, 2004. X

At the conference, the parties agreed that the issues to be deter‘mined were: whether an
evidentiary heaﬁng was necessary to deteﬁnine whether thé:Coun should grant or dény the
Liquidator’s motion for approval of the agreement; what the scope of any evidentiary hearing
should be; and what discovery the parties needed to complete prior to any further hearing. See

April 9, 2004 hearing transcript at pages 3-5. The parties agreed with the Court’s assessment



that whether or not the- Liquidator had the statutory authority under RSA chapter 402-C to enter
such an agreement with the AFIA Cedents was a matter of law which could be decided without

‘ Conductmcr further dxscovery See April 9, 2004 transcnpt at pages 7-10 and pages 19 20. The
parties‘ also agreed hat whether the qumdator had abused his discretion in endorsing the =
agreement, i.e., wh;:ther the agreement was reasonable, would be determined only if the first
question was decided in favor of the Liquidator-(1d.)

A‘i-:ter the April 23, 2004 hearing, the Court issued an order finding that :‘under the
circumstances of this liquidation as explained below, the agreement proposed by the Liquidator
is authorized under the 'broad_.arrgy of powers granted the Liquidator under RSA ZDZ—C:ZS and _is
consistent with t\hﬁ: goals and purposes of the statute to protect the interests of the insureds and
creditors.” See Order of April 29, 2004. ACE Companies and Benjamin Moore & Co. appealed
this ruling. |

In its Order of September 13, 2004, the Supreme Court enumerated the following
questions upon which it requested specific discussion and findings: |

(1) Whether the New Hampshire liquidation proceedings should be stayed pending the
completion of the regulatory and judicial proceedings in the United Kingdom,;

(2) Whether the New Hampshire court has an independént obl_igation to assess the
fairmess of the agreement with the AFIA Cedents;

(3) Whether the intervenors have standing to contest the agreement;

(4) Whether the “Nécessity of P;ayment Doctrine” or some other equitable doctrine

authorizes the Liquidator or court to vary the mandatory priorities set forth in RSA 402-C:44

(Supp.2003); and




(5). Whether the payment to the AFIA Cedents qualifies as an administrative expense

under RSA 402-C:44, L.

DISCUSSION:

“The questions from the Supreme Court will be addressed out of sequence, with the
threshold questions of standing and comity addressed at the outset because of their potential for
limiting parties or delaying the liquidation in deference to another jurisdiction.

(3) Whether the intervenors have standine to contest the agreement

Benjamm Moore & Co. asserts a right to intervene based upon its status as a Class 11,
policyholder claimant “with numerous open liability claims”. See Response andmOb_]ectlon of
Benjamin Moore & Co. to Liguidator’s Motion for Approval of Agreement and Compromise
with AFIA Cedents, 3/18/04. The ACE Companies assert an interest in apprommately
13 million dollars worth of Class V claims to be filed in the liquidation. See Objection and -
Responée of ACE Companies to the Liquidator’s Motion for Approval of Agreement and
Compromise with AFIA Cedents, 3/19/04. The initial rpleading of ACE Companies also makes
clear that Century Indemnity Insurance Company has a sﬁbstantia! business interest in the
liquidation in its role as run off manager and indemnitor of the AF IA Cedent liabilities. The

Court granted the motions t0 intervene on April 5, 2004 without objection, finding the interests

of each of the intervenors wWere potentially at stake based on the foregoing facts. See Snyderv.
s

NH Savings Bank, 134 NH 32 (1991); NH Practice Civil Practice and Proced_ure, §6.26 136-7

1997.
Though the Liquidator addressed the issue of ACE Companies’ standing at the April 9,
2004 hearing, he did not object to iﬁ, stating that * as far as a legal standing issue, we have not

really suggested thatas a Jegal constitutional issue they (ACE Companies) lack standing,.but we
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I (sic) think we have fairly raised an equitable argument about what they are really about here.
They're here about protecting their own interests and I think that’s a fair argﬁment and we'll

-~ continue to raise it._” See April 9, 2004 transcript at p. 26. The Liquidator made no o‘o_se:rvat:ion
as to the standing of Bénjamin Moore & Co. The Liquidator’s posture with regard to the
standing of ACE Companies, at least as presented in Superior Court, was really aﬁ argument as
to fairness, that is, whether it is fair to allow the ACE Conﬁpanies to contest the agreement
which, if -abrogated, would result in a windfall to those companies and render the liquidation
estate unable to fully collect a substantial reinsurance asset.

At the status conference on October 4, 2004, the Liquidator represented t;at he égreed
that the ACE Companies and-Benjamin Moore & Co. have standing to intervene for the purpose
of contesting the agreement at issue. The Liquidator reserved the right to argue that ACE
Companies and Benjamin Moore & Co. do not have gppellate standing to contest the agreement.
This would be an issue appropriately raised on appeal.

The Court finds that the direct interests of ACE Companies and Benjamin Moore & Co.
are interests that would be prejudiced absent an opportunity to respond and demonstrate the

potential harm that might be posed by the Liquidator’s endorsement of the agreement at issue,

about which they have raised van'ous'questions. Asmussen v. Comm. Dept. of Safety, 145 NH

578 (2000). Accordingly, ACE Companies and Benjamin Moore & Co. have standing to

challenge the agreement.

() Whether the New Hampshire liquidation proceedings should be stayed pending
completion of the regulatory and judicial proceedings in the United Kingdom

_ At the status conference on October 4, 2004, the Liquidator, ACE Companies, and
Benjamin Moore & Co. agreed that the New Hampshire liquidation proceedings should not be

delayed pending the completion of the regulatory and judicial proceedings in the UK.

/&




Nonetheless, with regard to comity, the Supreme Court has directed this Court’s attention to

Allstate Ins. Co. v. Hughes, 174 B.R. 884, 890 (S.D.N.Y. 1994) as it may relate to staying the
New Hampshire proceedings pending any regulatory aqd judicial proceedings that may occur in
the United Kingdom. M infolves the inéolvency of five affiliated comﬁanies collecti{;e'l'y:-
known as the KWELM companies. As UK companies, they were subject to the ﬁrovisions of the
UK Insolvency Act of 1986, and the action in the U.S. Bankruptcy Court would have been filed
defensi\;ély as an ancillary procee.d'mg to enjoin U.S. actions that might have beden, or had been,

filed against them. The circumstances of Allstate are the opposite of those in this case, as this

-

Court serves, as explained above at Page 1, as the plenary Court with regard to the insolvency of

the Home Insurance Company, & New Hampshire domestic company.

(5) . Whether the pavment to AFIA Cedents qualifies as an administrative expense
under RSA 402-C:44. 1

"At the statusrconference ‘on October 4, 2004, the Liqui-dator, ACE Companies and
Benjamin Moore & Co. agreed that the Court’s determination as to whetﬁer tHe payrhent to
AFIA Cedents qualifies as an administrative expense under RSA 402-C:44, [ is a matter of law.
The parties again agreed that the issue could be determined without submission of further
evidence or briefing.

Substantial pleadings, memoranda, and affidavits were submitted to the Court regarding
the Liquidator’s Motion for Approval of the Agreement and Compromise with AFIA Ced_cnts. N
At the hearing on April 23, 2004, a si gniﬁcaﬁt portion of gounsels‘ arg\_lments on this matter
were focused upon the statutory distribution sche:m; reflected in RSA 402-C:44 and otherr
provisions within RSA chapter 402-C that provide authority to t'he Liquidator.

The Liquiaator stated that the agreement and compromise would provide financial

incentive to AFIA Cedents sufficient to promote filing and prosecution of claims, enabling the



liqpidation to appropriately tap the ACE Companies on the resulting liabilities. The Liquidator
argued that, absent the dynamic created by the agreement, his collection of a substantial asset
was at risk because AFIA Cedents would not be inclined to pursue claims with the liquidation
estate, exceﬁt to the extent thét those AFIA Cedents had a setoff 0ppommity'és pr_ovidédfor" S
under RSA 402-C:34. The Liquidator further stated that the ultimate purpose of the compromise

and agreement was to financially enhance the Class II claimant distributions without impairing

the prospects of the Class V claimants.

ACE Companies and Benjamin Moore & Co. argued that the Liquidator’s endorsement
ignored the mandatory nature of RSA 402-C: 44 and created an impermissible su?:class of
Class V claiman?s, AFIA Cedents, who would receive a distribution, while other claimants
within Class V would receive no distribution at all. Additionally, the ACE Companies and
Benjamin Moore & Co. argued that the payments to AFIA Cedents could only be characterized
as claims payments, as the process used to determine their value would be, in essence, a claims
determination process. As such, they argued that those payments would be made to a subset of
Class V claimants in violation of RSA 402-C: 44 and RSA 402-C:25, XXI. Finally, both ACE
Companies and Benjamin Moore & Co. argued that the sheer size of the aggregate payment

defeated the Liquidator’s efforts to characterize it as administrative.

The Liquidator asserted that the New Hampshire insurance liquidation provisions were to

-
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be broadly construed under RSA 402-C:1, 111, and IV. He also cited RSA 402:25,1V, VI, and
| XXIL, as specific provisions Wthh he arcrue:d provided the’ necessary authonty for the agreement
at issue. The Liquidator argued that any monies received by AFIA Cedents under the agreement
were administrative expenses, necessary to enhance the distributions to Class II policyholder

claimants and preserve to the fullest, a substantial asset of the estate. In the alternative to
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