THE STATE OF NEW HAMPSHIRE

MERRIMACK, SS. SUPERIOR COURT
Docket No. 03-E-0106

In the Matter of the Liquidation of
The Home Insurance Company

ORDER
On October 27, 2004, the Court granted ACE Companies' Motion to Transfer
Question of Law for Interlocutory Appeal and ordered transfer of ACE Companies'
Interlocutory Appeal Statement. The October 27, 2004 order transferring the
Interlocutory Appeal Statement is hereby vacated. The Joint Motion to Approve Agreed

Interlocutory Appeal Statement is granted, and the agreed upon Interlocutory Appeal

Statement is transferred.

So Ordered.

Dated: ///S‘/O}y M“‘

?&idmg Justice




THE STATE OF NEW HAMPSHIRE
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INTERLOCUTORY APPEAL STATEMENT

1. Statement of the Case and Statement of Facts

This interlocutory appeal is taken by Century Indemnity Company (“Century™), ACE
Property and Casualty Insurance Company (“ACE P & C”), Pacific Employers Insurance
Company (“PEIC”), and ACE American Reinsurance Company (“AARe”) (collectively, the
“ACE Companies™), and Benjamin Moore & Co. (“Benjamin Moore”) from the ruling issued on
October 8, 2004 by the Merrimack County Superior Court (McGuire, J.) (the “Order on
Remand”) in favor of Roger Sevigny, Insurance Commissioner for the State of New Hampshire,
as Liquidator (the “Liquidator”) of the Home Insurance Company (“Home”) that potential
payments to certain insurers who had ceded insurance risk to the Home’s UK branch (the “AFIA
Cedents”) are administrative expenses authorized under RSA 402-C:1, IIl and [V; RSA 402-
C:25. 1V, VI and XXII; and RSA 402-C:44, 1. (Order on Remand at 14.) The ACE Companies
and Benjamin Moore had intervened, without objection, in the Home liquidation proceedings to
challenge the agreement between the Liquidator and the AFIA Cedents (the “Agreement”),
pursuant to which the AFIA Cedents would be provided financial incentive for their filing and

prosecution of claims in Home’s liquidation.
In its Order issued on April 29, 2004 (the “April 29 Order™), the Superior Court ruled that

“[t]he agreement proposed by the Liquidator is authorized under the broad array of powers

granted the Liquidator under RSA 402-C:25 and is consistent with the goals and purposes of the




statute to protect the interests of the insured and creditors.” (April 29 Order at 2.) The New
Hampshire Supreme Court accepted an appeal from the April 29 Order.

After briefing and oral argument, the New Hampshire Supreme Court, in an Order dated
September 13, 2004 (the “September 13 Order™), vacated the April 29 Order approving the
Agreement, and remanded the case to the Superior Court. It specifically directed the Superior
Court to consider five issues upon remand:

(1) Whether the New Hampshire liquidation proceedings should be stayed pending

the completion of the regulatory and judicial proceedings in the United Kingdom;

(2) Whether the Superior Court has an independent obligation to assess the fairness of

the Agreement,

(3) Whether the intervenors have standing to contest the Agreement;

(4) Whether the “Necessity of Payment Doctrine” or some other equitable doctrine

authorizes the Liquidator or the Superior Court to vary the mandatory priorities set forth

in RSA 402-C:44: and

(5) Whether the proposed payments to the AFIA Cedents qualify as administrative

expenses under RSA 402-C:44, 1.

(September 13 Order at 2.)

Following conferences with counsel and the submission of papers regarding a draft order,
the Superior Court issued the Order on Remand and ruled, inter alia, that (1) the ACE
Companies and Benjamin Moore have standing to contest the Agreement; (2) consideration of a
stay of the New Hampshire proceedings is not appropriate in the circumstances; (3) equitable

doctrines such as the Necessity of Payment doctrine may not override a statute enacted on a




particular topic; and (4) it recognized an independent obligation to assess the faimess of the

Agreement. (Order on Remand at 4-6, 10-13).

In response to the Supreme Court’s specific inquiry whether the proposed payments to
the AFIA Cedents qualify as administrative expenses under RSA 402-C:44, I, the Superior Court
ruled that such payments would be administrative expenses authorized under RSA 402-C:1, 111
and 1V; 402-C:25, IV, VI, and XXII; and RSA 402-C:44, 1. (See Order on Remand at 6-10.)
The parties agreed that the Superior Court’s determination as to whether the proposed payments
to the AFIA Cedents qualify as administrative expenses under RSA 402-C:44, | is a matter of
law. (See Order on Remand at 6).

The Superior Court granted the ACE Companies and Benjamin Moore leave to appeal the
legal issue of whether the proposed payments to the AFIA Cedents qualify as administrative
expenses. (Id. at 14). The facts forming the basis of the Superior Court’s Order on Remand in
this case are summarized in said Order which accompanies this statement, pursuant to Supreme
Court Rule 8.

I1. Question of Law

The following controlling question of law is transferred in accordance with Supreme
Court Rule 8 and RSA 491:17:

Whether, as a matter of law, the payments to the AFIA Cedents under the
Agreement qualify as administrative expenses under RSA 402-C:44, 1.

I11. Statement of Reasons for Interlocutorv Transfer

Rule 8 of the Supreme Court Rules requires “a statement of the reasons why a substantial
basis exists for a difference of opinion on the question and why an interlocutory appeal may

materially advance the termination or clarify further proceedings of the litigation, protect a party

from substantial and irreparable injury, or present the opportunity to decide, modify or clarify an




issue of general importance in the administration of justice.” N.H. Sup. Ct. R. 8(1)(d) (emphasis
added). The requirements of Rule 8 are met here.

A. A Substantial Basis Exists for a Difference of Opinion on Whether the
Proposed Payments to the AFIA Cedents Qualify as Administrative Expenses

Before the Superior Court and in the appeal to the Supreme Court, the Liquidator
characterized the proposed payments to the AFIA Cedents as administrative expenses within the
scope of RSA 402-C:44, I, which defines the “costs and expenses of administration”™ to include
“the actual and necessary costs of preserving or recovering the assets of the insurer.” The ACE
Companies and Benjamin Moore disputed the Liquidator’s casting of the proposed payments as
administrative expenses. (See Order on Remand at 7, 9-10.) It is the ACE Companies and
Benjamin Moore’s position that such a classification of the payments is not supported by the
language of the statute, the applicable case law or public policy.

It is also the ACE Companies and Benjamin Moore’s position that in relying on RSA
402-C:25,1V and VI, and RSA 402-C:1, Il and IV, in the Order on Remand the Superior Court
simply restated its original (and now vacated) finding that the Proposed Agreement is
“authorized under the broad array of powers granted the Liquidator under 402-C:25, and is
consistent with the goals and purposes of the statute to protect the interests of the insureds and
creditors.”

Accordingly, a substantial basis exists for a difference of opinion on the controlling
question of law identified above.

B. Resolution of the Issue of Whether the Proposed Payments to the AFIA

Cedents Qualify as Administrative Expenses Will Materially Advance the
Termination of, or Clarify Further Proceedings in, the Subsequent Litigation

The Superior Court noted that a decision by the Supreme Court that the proposed

payments to the AFIA Cedents do not qualify as administrative expenses would resolve this key




issue. (Order on Remand at 13.) Itis also likely that a determination that the proposed payments

are administrative expenses would help frame the issues, thus clarifying further proceedings and
streamlining the litigation before the Superior Court.

C. Opportunity to Decide Issue of Importance
An interlocutory transfer would provide an opportunity for the New Hampshire Supreme
Court to decide an issue that is of obvious interest to that Court, but was not decided on the
previous appeal. The administrative expense provision is a core provision in the statute, and the
issue of whether the proposed payments to the AFIA Cedents qualify as administrative expenses
is of critical importance in this liquidation and future liquidations in New Hampshire. Also,
since virtually every state liquidation statute refers to administrative expenses, a decision by the
Supreme Court could have far-reaching consequences throughout the United States.
IV.  Counsel
The names and addresses of the lawyers involved in this appeal and the names of their
respective clients are as follows:
Liquidator: Suzanne M. Gorman, Esquire
Civil Bureau
NH Department of Justice
33 Capitol Street
Concord, NH 03301-6397
J. David Leslie, Esquire
Eric A. Smith, Esquire
Rackemann, Sawyer & Brewster

One Financial Center
Boston, MA 02111

Benjamin Moore & Co.: Andre Bouffard, Esquire
Eric D. Jones, Esquire
Downs, Rachlin Martin PLLC
199 Main Street
P.O. Box 190
Burlington, VT 05402




ACE Companies: Ronald L. Snow, Esquire
Orr & Reno, P.A.
One Eagle Square
P.O. Box 3550
Concord, NH 03302-3550

Thomas Wamser, Esquire
ACE USA Legal Department
1601 Chestnut Street, T1 15A
Philadelphia, PA 19103

Gary Lee, Esquire

Pieter Van Tol, Esquire
Lovells

900 Third Avenue, 16" Floor
New York, NY 10022

Gail M. Goering, Esquire
Lovells

One IBM Plaza

330 North Wabash Avenue

Suite 1900 _
Chicago, IL 60601

V. Record

Copies of the applicable statutes, pleadings, affidavits, transcripts, and orders are
contained in the Joint Appendix and the Liquidator’s Appendix previously submitted to the New
Hampshire Supreme Court. In addition, the following exhibits are annexed hereto:

Exhibit 1: Order on Remand.

Exhibit 2: Transcriptio'n of the oral argument before the Supreme Court on July 15, 2004.

Transfer Ordered:
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1. Merrimack County Superior Court Order on Remand, dated October 8, 2004
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Liquidator’s Appendix including citations to relevant statutes and case law previously submitted
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THE STATE OF NEW HAMPSHIRE

MERRIMACK, SS. SUPERIOR COURT
Docket No. 03-E-0106

- In the Matter of the Liquidation of
The Home Insurance Company

ORDER ON REMAND

This matter is before the Court on remand from the Supreme Court. The remand order
vacated this Court’s order of April 29, 2004 and the June 1, 2004 addendum thereto. A status
conference was held on October 4, 2004 to discuss the Supreme Court’s remand order and to

provide an opportunity for the Liquidator and the intervening parties to narrow the issues and

agree on an efficient procedural direction going forward.

BACKGROUND:

The Home Insurance Company, a New Hampshire domestic insurer Qi&\ é substantial,
historif; business presence in the United Kingdom, through an unincoﬁoratéd branch office, was
ordered into liquidation by the Memimack County Superior Court on June 9, 2003. While Joint
Provisional Liquidators have been appointed by the High Court of England and Wales with
respect to tfw branch office business liabilities generated by the Home's presence in the United

Kingdom, the provisional liquidation proceeding in the United Kingdom is ancillary to the

i

v

~
N

proceedings in this Court. This Court understands that the primary purpose of the proccediﬁg in
| the United Ringdom is to protect and preserve assets as effo.r‘ts are made by the Liquidator to

achieve an efficient and fair distdbution of those assets to claixl-hants_in the liquidation éstate.

Regardless of the domicile of the claimant, or where the coverage was wiritten, all claims willr‘pc

filed in the proceeding overseen by this Court and consistent with procedures approved by it.
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In February 2004, the Liquidator endorsed a compromise reached in the United Kingdom
between the Joint Provisional Liquidators émd an Informal Creditors’ Committee of certain
reinsureds of the Homc known collcctwely as the AFIA Cedents The agreement and

.éomprorruse. prowdcd that the quuxdator would first “scek approval of the supemsmﬂ New
Hampshire Court” for purposes of securing a “New Hampshire Order”; the Joint Provisional
Liquidators would then “seek sanction of the English Court in respect of the Schemc" and

.ﬁnally, t};e Joint Provisional Liquidators would seek an order from the English court for

remission of the assets to the New Hampshire Liquidator for administration gnd distribution. See -
Letter of Agreement dated January 22, 2004 at paragraph 1.1.2. In accord with t;c scqﬁencc of
events as anticipated by the parties to the agreement aﬁd compromise, the Liquidator filed a
motion with attachments and supporting documents on February 22, 2004 seeking review and
approval of the agreemcnt‘in Merrimack County Superiqr Court.

‘Th:: ACE Companies and Benjamin Moore & Co. sought to intervene, with the former
filing an Assemed-To_Petition to Intervene and the latter, a Motion to Intervene. No objections
were filed and this Court granted both parties' requests on April 5, 2004. Both ACE Companies

and Benjamin Moore & Co. filed pleadings and memoranda objecting to the agreement and

compromise with the AFIA Cedents. Inresponse, the Court scheduled a status conference on

Aprl 9, 2004. .

e
At the conference, the parties agreed that the issues to be determined were: whether an

evidentiary hearing was necessary to determine whether the Court should grant or dény the

Liquidator's motion for approval of the agreement, what the scope of any evidentiary hearing

should be; and what discovery the parties needed to complete prior to any further hearing. See

April 9, 2004 hearing transcript at pages 3-5. The parties agreed with the Court’s assessment
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that whether or not the Liguidator had the statutory authority under RSA chapter 402-C to enter

such an agreement with the AFIA Cedents was a matter of law which could be decided \,l;rithout
. conducting further disc_:_ovfcry.. See Aprl 9, 2004 transcript at pages 7-10 and pages 19-20. The :
partiés:'also agreed thaf whether the Liquidatm; had abused his discretion in éndorsincr the
agreement, 1.€., wh.f:ther the agreement was reasonable, would be determined only if the first
question was decided in favor of the Liquidator. (Id.)

Aﬁer the April 23, 2004 hearing, the Court issued an order finding that “under the
circumstances of this 1iqﬁidati0:1 as explained below, the agreemenf proposcq by the 'Liqggdator
is authorized under thc'broadr array of powers granted the Liquidator under RSA :10?_—C:25 and is
consistent with th_e goals and purposes of the statute to protect the interests of the insureds and
creditors.” See Order of April 29, 2004. ACE Companies and Benjamin Moore & Co. appealed
this ruling. |

In its Order of September 13, 2004, the Supreme Court enumerated the following
questions upon which it requested specific discussion and findings:

(1) Whether the New Hampshire liquidation proceedings should be stayed pending the
completion of the regulatory and judicial proceedings in the United Kingdom;

(2) Whether the New Hampshire court has an independent obligation to assess the
fairness of the agreement with the AFIA Cedents;

I
b

(3) Whether the intervenors have standing to contest the agreement;
(4) Whether the "Necesswy of Paymcnt Docmne" or some other equxtabie doctnne

authorizes the Liquidator or court to vary the mandatory priorities set forth in RSA 402-C:44

(Supp.2003); and




(5). Whether the payment to the AFIA Cedents qualifies as an administrative expense

under RSA 402-C:44, L.

DISCUSSION:

" The questions from the Supreme Court will be addressed out ofsequénc’e with the
threshold questions of standing and comity addressed at the outset because of their potential for
limiting parties or delayi

ng the liquidation in deference to another jurisdiction.

3 Whether the intervenors have standing to contest the agreement

Benjamm Moore & Co. asserts a right to intervene based upon its status as 2 Class II,

policyholder claimant “with numerous open liability claims”. See Response and Objection of
Benjamin Moore & Co. to Liquidator's Motion for Approval of Agreement and Compromise

with AFIA Cedents, 3/18/04. The ACE Companies assert an interest in appro:éimatel}

13 million dollars worth of Class V claims to be filed in the liquidation. S_e;: Objection and
Response of ACE Companies to the Liquidator's Motion for App;ovél of Agreement and
Compromise with AFIA Cedents, 3/19/04. The initial pleading of ACE Companies also makes
clear that Century Indemnity Insurance Company hasa sﬁbstamial Busincss interest in the
liquidation in its rol

¢ as run off manager and indemnitor of the AFIA Cedent liabilities. The

Court granted the motions to intervene on April 5, 2004 without objection, finding the interests

of each of the intervenors were potentially at stake based on the foregoing facts. See Snyder v.
H Savings Bank, 134 NH 32 (1991); NH Practice Civil Practice and Procedure, §6.26 1367 "
1997. |

Though the Liquidator addressed the issue of ACE Companies’ standing at the Apnl?9

2004 hearing, he did not object to 1t stating that * as far as a legal standing issue, we have not

really suggested thatas a legal constitutional issue they (ACE Companies) lack standing, but we
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. contmuc to ralse it

1 (sic) think we have fairly raised an eqmtable argument about what they are really about here.

They‘re here about protecting their own interests and I think that’s a fair argummt and we'll

See Apnl 9, 2004 transcript at p. 26. The Ltqmdator made no obscrvauon
asto the standing of Benjamin Moore & Co. The qumdator s posturc with regard to the

standing of ACE Companies, at least as presented in Superior Court, was really an argument as

to fairness, that is, whether it is fair to allow the ACE Companies to contest the agreement

which, if abrogated, would result in a windfall to those companies and render the liquidation

estate unable to fully collect 2 substantial reinsurance asset.

At the status conference on October 4, 2004, the L1qu1dator represented that he aarced

that the ACE Compamcs and Benjamin Moore & Co. have standing to imewens for the purpose

ofcontcstmg the agreement at issue. The Liquidator reserved the right to argue that ACE

Companies and Benjamin Moore & Co. do not have appellate standing to contest the agreement.

This would be an issue appropriately raised on appeal.

The Court finds that the direct interests of ACE Companies and Benjamin Moore & Co.

are interests that would be prejudiced absent an opportunity to respond and demonstrate the

potential harm that might be posed by the Liquidator’s endorsement of the agreement at issue,

about which they have raised Various.questions. Asmussen v. Comm. Dept. of Safety, 145 NH

578 (2000). Accordingly, ACE Companies and Benjamin Moore & Co. have standing to i

BN
challcnwe the acrrecment )

(1) Whether the Ncw Hampshire liquidation proceedings should be stayed pending
completion of the regulatorv and judicial proceedings in the United Kmﬂdom

At the status conference on October 4, 2004, the Liquidator, ACE Companies, and

Benjamin Moore & Co. agreed that the New Hampshire liquidation proceedings should not be

delayed pending the completion of the regulatory and judicial proceedings in the UK.




Nonetheless, with regard to comity, the Supreme Court has directed this Court's attention to

Allstate Ins. Co. v. Huehes, 174 B.R. 884, 890 (S.D.N.Y. 1994) as it may relate to staying the
New_‘_Hamps}ﬁre proceedings pending any regulato_ry and judicial proceedings that may occur in
the United Kingdom. AM inw;olves thcri'hrsolvcncy of five affiliated éomﬁanies coh'er:tive])'f
known as the KWELM companies. As UK companies, they were subject to the provisions of the
UK Insolvency Act of 1986, and the action in the U.S. Bankruptcy Court would have been filed
dCFCHSiV.P‘.Iy as an ancillary procccaing to enjoin U.S. actions that might have been, or had been,
filed against them. The circumstances of Allstate are the opposite of those in this case, as this

. Court serves, as explained above at Page 1, as the plenary Court with regard to t}:e: insolvency of
the Home Insurance Company, a New Hampshire dqrﬁestic company.

(5)  Whether the payment to AFIA Cedents qualifies as an administrative expense
under RSA 402-C:44.1

" At the status conference on October 4, 2004, the Liquidator, ACE Cdmpanies and
Benjamin Moore & Co. agreed that the Court’s determination as to whether the payrﬁent to
AFIA Cedents qualifies as an administrative expense under RSA 402-C:44, 1is a matter of law.

The parties again agreed that the issue could be determined without submission of further

evidence or briefing.

Substantial pleadings, memoranda, and affidavits were submitted to the Court regarding

the Liquidator's Motion for Approval of the Agreement and Compromise with AFIA Cedents. l\;;?\ig‘\
At the hearing on April 23, 2004, a signiﬁéaﬁt portion of counsels’ argpmentsm} this matter

were focused upon the statutory distribution schem; reflected in RSA 402-C:44 and other

provisions within RSA chapter 402-C that provide authority to |:'hc Liquidator.

The Liquidator stated that the agreement and compromise would provide financial

incentive to AFIA Cedents sufficient to promote filing and prosecution of claims, enabling the
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liqgidation to appropriately tap the ACE Companies on the resulting liabilities. The Liquidator

argued that, absent the dynamic created by the agreement, his collection of a substantial asset
was at nisk bccausc AFIA ‘Cedcnts would not be inclined to pursue claims with the liquidation
estate, excépt to ﬂ;w extent that those AFIA Cedents had a sétoff oppﬁrtunity as providéd for
under RSA 402-C:34. The Liquidator further stated thatlthe ultimate purpose of the compromise

and agreement was to financially enhance the Class II claimant distributions without impairing

~ the prospects of the Class V claimants.

ACE Companies and Benjamin Moore & Co. argued that the Liquidator’s endorsement
ignored the mandatory hature of RSA 402-C: 44 and created an impermissible su.t')class of
"Class V claimanss, AFIA Cedents, who would receive a distibution, while other claimants
within Class V would receive no distribution at all. Additionally, the ACE Companies and
Benjamin Moore & Co. argued that the payments to AFIA Cedents could only be characterized
as claims payments, as the process used to determine their value would be, in essence, a claims
determination process. As such, they argued that those payments would be made to a subset of
Class V claimants in violation of RSA 402-C: 44 and RSA 402-C:25, XXI. Finally, both ACE
Companies and Benjamin Moore & Co. argued that the sheer size of the aggregate payment

defeated the Liquidator's efforts to characterize it as administrative.

The Liquidator asserted that the New Hampshire insurance liquidation provisions were tq

be 'nroadlj,r construed under RSA 402-C:1, IIl, and IV. He aiso cited RSA 402 25, IV VI, and

XXII, as specific provisions whxch he arcrucd provided the’ neccssary authomy for the agreement

at issue. The Liquidator argued that any monies received by AFIA Cedents under the agreement
were administrative expenses, necessary to enhance the distributions to Class II policyholder

claimants and preserve to the fullest, a substantial asset of the estate. In the alternative to

u
U
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classifying the payments as administrative expenses, the Liquidator requested that the Court

consider the application of various equitable doctrines, such as the Necessity of Payment
Doctring, to support departure from the statutory distrib_ution/ciassiﬁcation scheme

“Consistent with the understanding of the parties reached at the Apri-l 9 de-’lstams
conference, the Court first consiaered and determined whether, as a matter of law, RSA chapter
402-C authorizes the Liquidator to enter into an agreement such as the one at issue. In its
analysis t'ﬁe Court considered that t;ne provisions of RSA chapter 402-C are to be liberally
construed and that the purpose of the statute is to protect iﬁsurcds, creditors and the general
public. RSA 402-C:1, Ill and IV. The Court a!_so considered the nature and comp;exity of The
Home Insurancc..(jompany‘s insurance and reinsumlancc business, and that its substantial
involvemnent in the London market posed significant challenges to the Liquidator. Asthe
periodic reports of the Liquidator have been filed, and various matters have been presented to the
Court for reviévs;r, it has been made clear that Lher largest single asset of the Home, ap.parcntly not
an uncommon situation for companies in its category, is the reinsurance asset

The Court also recognized the circumstances which put collection of the asset at risk

particularly the fact that AFIA Cedents would have little reason to file and prosecute claims if
neither setoff nor actual distribution were likely, The Court’s concem in this regard was
supported by affidavits submitted by the Liquidator: See affidavits of: Gareth Howard Hughes, ‘ .
Joint Prov151ona1 L1qu1dat0r at Paragraphs 12-15; Rhydlan Williams, Head of Pools, Security, oo
and Insolvency at Eqmtas at Paragraphs 7-10 and 12-13; and Gemot Warmuth, Counsel for
Zurich Versicherung, at Paragraphs 6-10. Additionally, the Court gave weight to the

Liqﬁidator‘s representation that the AFIA Cedents “presented a problem that nobody else could
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present” ( See April 23, 2004 transcript at page 17) and th

at the structure of the agreement was

necessary to preserve and recover assets. RSA 402-C:44,1.

In ruling in favor of the legality of the agreement, the Court found that the Liquidator’s

cndoré'ement of the agreem*nt sought to maximize assct recovery and was ‘cons

istent with the
broad purposes and goals of the statute to protect the interests of insureds and creditors. RSA

402-C: 1,11 and IV. The Court also considered the various and more specific provisions upon

which the Liquidator relied in endorsing the agreement. RSA 402-C:25, 1V, VI, XXIL The

Court found that “the agreement proposed by the Liquidator was authorized under the broad

array of powers grantcd" the Liquidalor under RSA 402-C:25" and that with the a-é,rrccmcnt the

Liquidator would be able “to marshal substantial assets to be distributed to creditors which

would otherwise be unavailable.”” See Order dated April 29, 2004.

In making the determination, Court again considered the situation which the Liquidator

sought to address through the endorsement of the agreement and compromise; the fact that

payments to the AFIA Cedents would result in substantial economic benefit to Class 11

claimants; and the undisputed fact that Class V claimants would “receive nothing with or without

the agreement”. Se¢ Order dated April 29, 2004 and April 23,2004 transcript at 54, Finally, the

Court considered that under the agreement and compromise no greater liability was imposed on

the Ace Companies than existed prior to this dispute.

\:\}\ .\
In addressing the dsSpute over the characterization of the paymcnts to be made to AF1A )

Cedents, the Court considercd ACE Compamcs and Bcnjarnm Moore & Col's arcruments that

the aggregate payments were simply too substantial and too closely tied to claims procedures for

evaluation purposes to qualify as administrative expenses. The parties may have disagreed as to

the exact value of ACE Companies’ indemnification of Home liabilities, however it was carried
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on the ACE Company books as a liability in excess of § 200 million. See April 9, 2004

transcript at page 50. The Liguidator estimated that approximately one-third of the amounts

“collected on the AFIA liabilities would be distributed to the AFIA Cedents, with the remainder to

be recovered by the liquidation estate.

The Court's order of April 29, 2004 did not specifically state that payments to the AFIA

Cedents under the agT'ecmcni were administrative expenses under RSA.402-C:44 1. This was

an oversight as the Court attempted to explain why the Liquidator had the authority to incur such

an administrative expense without plainly stating that the payments to the AFIA Cedents were 2n

.

administrative expcnsé under RSA 402-C:44, 1. The Court hereby clarifies that in previously

ruling that “‘under the circumstances of this liquidation as explained below, the agreement

proposed by the Liquidator is authorized under the broad array of powers granted the Liquidatof

under RSA 402-C:25 and is consistent with the goals and purposes of the stﬁmte to protect the

interests of the insureds and creditors”, the Court necessarily found that the 'paymc:ﬁts to the

AFIA Cedents are administrative expenses. They are “actual and necessary costs of preserving

or recovering the assets of the insurer” under RSA 402-C:44, 1.

(4)  Whether the necessity of payment doctrine or some other equitable doctrine

authorizes the Liquidator or the court to vary the mandatory priorities set forth in
RSA 402-C:44 (Supp. 2003) '

~.

In its order of April 29, 2004, the Court did not specifically address equitable doctrines \

~

such as the “Doctrine _ofNecessity” raised by the Liquidator because the Court determined that

the statute zllowed such an agreement. However, in answer to the Supreme Court’s question, the

Court agrees with the position of ACE Companies and Benjamin Moore & Co. that specific

equitable doctrines may not override a statute enacted upon a particular topic. See Wormwood

v. Association, 87 NH 136, 138 (1934) (rejecting trial court’s assumption that 2 “court in equity
-10 -
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has power to override the statute law of the state and enjoin the ejection of a tenant by his

landlord whenever it finds the purposes and motives of the landlord to be reprehensible.”)

In finding that RSA chapter 402-C authoﬁze; the contract at issue, th_e Court did find that
thé sté:fl.itc éffords equitable conside'rat.ion and ﬂex-Ibility. ina nurﬁber of provisions Sere e.g. RSA
402-C:1, III (statute “shall be liberally construed to effect (its) purpose.”); RSA 402-C: 1, IV
(“The purposc of this chapter is the protection of the interests of the insureds, creditors, and the

S
public gencrally 2); RSA 402-C:2¢, XX¥ (enumeration... is not a limitation nor does it excludc
his right to do such other acts not herein specifically enumerated or otherwise provided for as
are necessary or expedient for the accomplishment of or in aid of the purposes of?the
liquidation.”). _Morc specifically, the Court concluded that the Liquidator properly took action
to “collect all debts and monies due and claim$ belonging to the insurer” and was “doing such
other acts as may be necessary or expedient to collect, conserve or protect” assets or property.

" RSA 402-C:25, VL.

(2 Whether the New Hampshire Court has an independent obligation to assess the
fairness of the agreement with the AFIA Cedents

The Court recognizes an independent obligation to assess the faimess of the agreement

with AFIA Cedents. After the April 23, 2004 hearing, the Court issued a supp]efnemal order on

June 1, 2004 which clarified that a further hearing was not necessary to determine this issue

The Court Order of April 29, 2004 granted the Liquidator’s Motion BN
for Approval of Agreement and Compromise witht AFIA Cedents.

The Ocder did not expressly address the altemative request by

ACE Companies and Benjamin Moore & Ca, for further

evidentiary hearing to determine whether the Liquidator exercised

his authority reasonably by endorsing the agreement. The matter is
clarified below.

The agreement at issue was pursued in conjunction with the

Provisional Liquidation in the United Kingdom. The Joint
Provisional Liquidators appointed by the High Court and the
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Informal Creditors Committee established under English law
negotiated the terms. In endorsing the agreement, the Liquidator
moved to marshal assets and secure access to an estimated §23 1
million of ACE Companies reinsurance and indemnification
obligations. The ACE Companies' interest is directly contrary to
the liquidation’s interest which is to maximize opportunity to
access this asset. '

In the absence of the agreement, AFIA Cedents whose filing and
prosecution of claims triggers the reinsurance and indemnification
obligations of ACE Companies, have little incentive to file claims.
Under the specific financial realities of this liquidation, Class V
claimants would bear the expense of filing and prosecuting claims
without realistic prospect of any distribution. Under the agreement
and in conjunction with their filing and prosecution of claims,
AFIA Cedents in the aggregate will retain approximately $50
million for distribution to approximately 200 member companies
under a formula governed by the terms negotiated. The remainder
will be largely available for distribution to policyholder claimants
with approximately $10 (million) to be retained for administrative
expenses in the United Kingdom Provisions Liquidation.

-

As noted above, the terms of the agreement were negotiated in
conjunction with the Provisions Liquidation in the United
Kingdom. The agreement will be the subject 6f further
proceedings and applications for approval in both regulatory and
judicial settings in the United Kingdom. Further, as noted in the
April 29, 2004 Order, neither the Financial Services Authority, the
regulator in the United Kingdom, nor the National Conference of
Insurance Guaranty Funds Reinsurance Commutation
Subcommittee of the Home Insurance Company in Liquidation,
both of which have reviewed the agreement, have objections to it.

The Court hereby clarifies that, under these circumstances, a
further evidentiary hearing into whether the Liquidator has

reasonably exercised his authonity in endorsing the agreement k
would not be helpful.

Given these circumstances, the Court was satisfied that the'agreement was fair and reasonable.

Since the remand order, ACE Companies and Benjamin Moore & Co. have requested an
evidentiary hearing to afford them an opportunity to inquire into whether the agreement and

compromise are necessary, and if so, whether the tzrms of the agreement were reasonable and
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fair. The Court is unsure whether the Supreme Court remand order finds that there are

-inadequate bases to find that the agreement is fair and reasonable. For this reaéon, the Court asks

the parties to request clarification on this point when this case returns to the Supreme Court.

This'é-ourt will hold a further hearing on the matter if its ruling that the payment td AFIA -
Cedents qualifies as an administrative expense is upheld by the Supreme Court and the Supreme
Couurt finds that a further hearing is necessary to determine the faimess and reasonableness of the

agreement.

In sum, at this point the Court requests that the Supreme Court decide the legal issue,
whether the payment to AFIA Cedents qualifies as an administrative expense, be*fore the Court
conducts any regsonablencss/faimess hearing. If the péyment is not an administrative expense,
the issue is resolved. Ifitis, this Court will schedule a further hearing to determine the
necessity, fairmess and reasonableness of the agreement ifso_dirccted by thcr Supreme Cou_rt.
The nétur'e: of the hearing, i.c., by offer of proof or by taking evidence, will be determined at a
future scheduling conference. In the meantime the parties may conduct discovery limited to the
necessity, reasonableness, and faix.'ncss of the agreement.

Because the Supreme Court has not maintained jurisdiction of this matter, parties wishing

to appeal aspects of the Court's Order on Remand will be required to renew the appeal process

and pursue whatever opportunities may exist for an expedited disposition.

CONCLUSION: ‘ ;

1: ACE Companies and Benjamin Moore & Co lh-avc standing to contest the

agreement and compromise;

2. Consideration of a stay of the New Hampshire proceedings is not appropriate to

the circumstances of this matter;

=15

24



