THE STATE OF NEW HAMPSHIRE

SUPREME COURT

In the Matter of the Liquidation of
The Home Insurance Company

Docket No. 2004-

LIQUIDATOR’S MOTION FOR REMAND TO PERMIT
CONSIDERATION OF MOTION FOR RECONSIDERATION

Roger A. Sevigny, Commissioner of Insurance for the State of New Hampshire, as
Liquidator (“Liquidator”) of The Home Insurance Company (“Home”), moves for an order
remanding this matter to the Superior Court to permit that Court to consider the Liquidator’s
motion for reconsideration of the order approving the interlocutory appeal statement. In
support of this Motion, Liquidator states as follows:

1. On October 28, 2004 the ACE Companies filed in this Court a copy ofa
Motion to Transfer Question of Law for Interlocutory Appeal, which had been granted by the
Merrimack County Superior Court, and an Interlocutory Appeal Statement. Because the
Liquidator was not heard on the ACE Companies’ Motion and proposed Interlocutory
Appeal Statement before it was approved, the Liquidator requests that the Supreme Court
remand the matter to the Superior Court to afford an opportunity for the Superior Court to
consider the Liquidator’s objections to and comments on the Interlocutory Appeal Statement.
The Liquidator believes that the Interlocutory Appeal Statement proposed by the ACE
Companies is inappropriate because (a) it does not provide sufficient background and
mischaracterizes aspects of the Order on Remand, (b) it both omits important facts necessary
to an understanding of the questions of law and includes irrelevant and disputed factual

points, and (c) the record incorporated in the statement by reference omits the appendix




submitted by the Liquidator and seeks to include an incomplete transcript of the argument

before the Supreme Court.

v This requested interlocutory appeal arises from an Order on Remand entered
by the Superior Court on October 8, 2004, in response to the Supreme Court’s Order of
September 13, 2004 in Docket No. 2004-0319 remanding the case to the Superior Court.
The Order on Remand clarified that in its previous rulings it had found that the payments to
the AFIA Cedents are administrative exXpenses, and it authorized the ACE Companies and
Benjamin Moore & Co. to appeal the Court’s finding that payments 10 AFIA Cedents are
administrative expenses. Order on Remand at 10, 14.

3 The ACE Companies filed a Motion to Transfer Question of Law for
Interlocutory Appeal (“Motion™) on October 21, 2004. The Motion included a proposed
Interlocutory Appeal Statement (“ACE Interlocutory Appeal Statement”).

4. The Motion stated that the concurrence of the Liquidator to the Motion was
not sought. Motion § 3. The Motion was served by mail. Pursuant to Superior Court Rules
12 and 58, the Liquidator had until November 1, 2004 to respond to the Motion.

3. While the Liquidator agreed that the question of law identified in the Order on
Remand should be transferred for interlocutory appeal, the Liquidator was preparing a partial
objection to the Motion, including an alternative Interlocutory Appeal Statement.

6. On October 27, 2004, before the period for response the Motion had run, the
Superior issued two orders concerning the Motion, the first granting the Motion and the

second approving the ACE Interlocutory Appeal Statement. The Liquidator first learned of

these orders from the Liquidation Clerk’s website on October 28, 2004. The Clerk’s Notice




of these orders was served by mail and received by counsel for the Liquidator on October 29.

2004.

7. On October 29, 2004, less than 24 hours after learning of these orders, and
prior to receiving the Clerk’s Notice, the Liquidator filed a Motion for Reconsideration of
Order Approving Interlocutory Appeal Statement (“Motion for Reconsideration™) with the
Superior Court and advised counsel for the ACE Companies of the motion. The Motion for
Reconsideration presents the issues noted in paragraph 1 above and includes a proposed
alternative Interlocutory Appeal Statement. A copy of the Motion for Reconsideration 18
attached as Exhibit A.

8. Later on October 29, 2004, the Liquidator received a copy of the documents
which the ACE Companies had already filed with the Supreme Court on October 28, 2004.
At no time prior to the service by mail did the ACE Companies inform the Liquidator that
the ACE Companies had obtained a signed Interlocutory Appeal Statement from the Superior
Court or that they had filed it in the Supreme Court.

9. The Liquidator has acted as expeditiously as reasonably possible in attempting
to be heard in this matter.

10.  Because the Liquidator’s objections to and comments on the Interlocutory
Appeal Statement as presented in the Motion for Reconsideration have not been heard by the
Superior Court, it would be in the interests of justice for the Supreme Court to remand the
matter to the Superior Court so the Superior Court would have an opportunity to take them
into account.

WHEREFORE, the Liquidator respectfully requests that this Court:




A. Grant the Liquidator’s Motion for Remand to Permit Consideration of Motion for

Reconsideration; and
B. Grant such other and further relief as justice may require.
Respectfully submitted,

ROGER A. SEVIGNY, COMMISSIONER OF
THE STATE OF NEW HAMPSHIRE
INSURANCE DEPARTMENT, IN HIS
OFFICIAL CAPACITY AS INSURANCE
COMMISSIONER AND LIQUIDATOR OF
THE HOME INSURANCE COMPANY

By his attorneys,

KELLY A. AYOTTE
ATTORNEY GENERAL

a/%ﬁb

Suzanne M. Gorman

Senior Assistant Attorney General
Civil Bureau

33 Capitol Street

Concord, New Hampshire 03301-6397
(603) 271-3650

Of Counsel
J. David Leslie, Esq.
Eric A. Smith, Esq.
Rackemann, Sawyer & Brewster
One Financial Center
Boston, MA 02111
(617) 542-2300
Date: November 1, 2004

Certificate of Service

I hereby certify that a copy of the foregoing Liquidator’s Motion for Remand has
been sent this day, by first class mail, postage prepaid, and electronic delivery to all persons

on the attached service list.
//Zﬁ —

Suzanne M. Gdrman




Ronald L. Snow, Esq.

Orr & Reno

One Eagle Sq., PO Box 3550
Concord, NH 03302-3550

Gary Lee, Esq.
Lovells-16™ Floor
900 Third Avenue
New York, NY 10022

Pieter Van Tol, Esq.
Lovells

900 Third Ave., 16" Floor
New York, NY 10022

Eric D. Jones, Esq.

Rachlin Downs Martin PLLC
199 Main Street PO Box 190
Burlington, VT 05402-0190

SERVICE LIST

Gail M. Goering, Esq.

Lovells — One IBM Plaza

330 N. Wabash Ave.. Suite 1900
Chicago. IL 60611

Adam Goodman, Esq.

Lovells — One IBM Plaza

330 N. Wabash Ave., Suite 1900
Chicago, IL 60611

Eric Haab, Esq.

Lovells

330 N. Wabash Ave., Suite 1900
Chicago, IL 60611

Andre Bouffard, Esq.
Rachlin Downs Martin PLLC
199 Main Street PO Box 190
Burlington, VT 05402-0190
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THE STATE OF NEW HAMPSHIRE

MERRIMACK, SS. SUPERIOR COURT

Docket No. 03-E-0106
In the Matter of the Liquidation of
The Home Insurance Company
LIQUIDATOR’S MOTION FOR RECONSIDERATION OF
ORDER APPROVING INTERLOCUTORY APPEAL STATEMENT

Roger A. Sevigny, Commissioner of Insurance for the State of New Hampshire, as
Liguidator (“Liquidator”) of The Home Insurance Company (“Home"), hereby moves, pursuant
to Superior Court Rule 59-A, for reconsideration of the Court’s order of October 27, 2004
approving the Interlocutory Appeal Statement submitted by the ACE Companies. As reasons
therefore, the Liquidator states:

A. The Liquidator’s Response To The Motion To Transfer Question Of Law
For Interlocutory Appeal (Including ACE’s Proposed Interlocutory Appeal
Statement) Is Timely.

1. The ACE Companies filed their Motion to Transfer Question of Law for
Interlocutory Appeal (“Motion™) on October 21, 2004. The Motion included a proposed
Interlocutory Appeal Statement (“ACE Interlocutory Appeal Statement”).

2, The Motion stated that the concurrence of the Liquidator to the Motion was not
sought. Motion § 3. The Motion was served by mail on Thursday, October 21,2004, and
received at the Attorney General’s Office on October 22, 2004 in counsel’s absence and by
Liquidator’s counsel on Monday, October 25, 2004. Pursuant to Superior Court Rules 12 and
58, the Liquidator had until November 1, 2004 to respond to the Motion.

S The Liquidator agrees that the question of law identified in the Order on Remand

entered October 8, 2004 (“Order on Remand™”) should be transferred for interlocutory appeal.




However, for the reasons set forth below, the Liquidator was preparing a partial objection to the
Motion, including an alternative Interlocutory Appeal Statement.

4. On October 27, 2004, before the period for response had run, the Courtissued two
orders concerning the Motion, the first granting the Motion and the second approving the ACE
Interlocutory Appeal Statement. A copy of the Clerk’s Notices concerning these orders is
artached as Exhibit A. The Liquidator learned of these orders on October 28, 2004. To address
the problems with the ACE Interlocutory Appeal Statement discussed below and to provide the
Supreme Court with a more helpful Interlocutory Appeal Statement, the Liquidator moves for
reconsideration of the order approving the ACE Interlocutory Appeal Statement. The Liquidator
does not request reconsideration of the order granting the Motion.

B. The Court Should Vacate The Approval Of The ACE Interlocutory Appeal

Statement And Should Instead Approve The Interlocutory Appeal Statement
Submitted By The Liquidator.

5. The ACE Interlocutory Appeal Statement is inappropriate in three ways. First,
the Statement of the Case does not provide sufficient background and mischaracterizes aspects of
the Court’s Order on Remand entered October 8, 2004 (the “Order on Remand”). Second, the
Statement of Facts both omits important facts necessary to an understanding of the questions of
law and includes irrelevant and disputed factual points. Third, the record incorporated by
reference in the Interlocutory Appeal Statement omits the appendix submitted by the Liquidator
and seeks to include an incomplete transcript of the argument before the Supreme Court.

6. The Statement of the Case. The Statement of the Case in the ACE Interlocutory

Appeal Statement does not include background concerning the New Hampshire and UK

proceedings that may assist the Supreme Court, and it does not fairly summarize the Court’s




ruling concerning evaluation of the faimess of the agreement with AFIA Cedents ("Agreement”)

in the Order on Remand.

i

7 The ACE Interlocutory Appeal Statement also inaccuratelv asserts that the Court
ruled that “an evidentiary hearing . . . will be deferred until a further ruling by the Supreme Court
on the administrative expenses issue.” ACE Interlocutory Appeal Statement at 3. In fact. the
Court asked the parties to request clarification on the need for a further hearing from the
Supreme Court and reserved the nature of any such hearing for further determination. Order on
Remand at 11-14." The statement also stretches the Court’s ruling on the equitable doctrines
issue as stating that the Necessity of Payment Doctrine does not “authorize the Liquidator to
deviate from the statutory distribution scheme set forth in RSA 402-C:44,” ACE Interlocutory
Appeal Statement at 3, which implies that the Liquidator has so deviated. The Court actually
said that such equitable doctrines do not “gverride a statute enacted upon a particular topic.”
Order on Remand at 10. But it said nothing about the priority statute because it had “determined
that the statute allowed such an agreement.” Id.

8. To address these issues, the Liquidator proposes to add background to the
Interlocutory Appeal Statement as set forth in the Order on Remand, expand the description of
the Court’s treatment of the fairness issue by quoting from the Order on Remand, and correct the

inaccuracies. An alternative Interlocutory Appeal Statement is attached as Exhibit B hereto.

! In the Order on Remand, the Court made clear that it had previously recognized that it had an independent
obligation to assess the Agreement, noted that the June 1, 2004 supplemental order had clarified that a further
hearing was not necessary to determine the issue, and stated that in the circumstances, ‘‘the Court was satisfied that
the agreement was fair and reasonable.” Order on Remand at 11-12. The Court added that it was unsure whether
the Supreme Court’s Order of September 13, 2004 found there were inadequate bases to find that the agreement 1s
fair and reasonable, and it “ask[ed] the parties to request clarification on this point when this case returns to the
Supreme Court.” Order on Remand at 13. It concluded that “[t]his Court will hold 2 further hearing on the matter if
its ruling that the payment to AFLA Cedents qualifies as an administrative expense is upheld by the Supreme Court
and the Supreme Court finds that a further hearing is necessary to determune the fairness and reasonableness of the
agreement.” Id. The Court added that the nature of any such hearing (by offer of proof or by taking evidence)
would be determined at a future scheduling conference. Id.




9. The Statement of Facts. Rule & provides that an interlocutory appeal statement 1s

to contain a statement of facts “necessary to an understanding of the controlling question of law.”
Supreme Court Rule 8(1). The Statement of Facts in the ACE Interlocutory Appeal Statement.
however, omits facts concerning the reasons for the Agreement and how the Agreement works
and does not fully reflect the purposes of the Agreement or the most pertinent provisions of the
Agreement. The essential facts necessary to understand these matters are set forth in the Court’s
orders. To assist the Supreme Court, the Liquidator has quoted from those orders to add the facts
in the alternative Interlocutory Appeal Statement attached as Exhibit B.

10.  The Statement of Facts also contains numerous argumentative assertions of
irrelevant facts with which the Liquidator disagrees or which properly should be considered 1n
the context of additional facts that are also not relevant to the question of law. The assertions
principally concern (a) the existence and location of UK assets, (b) Century’s claims handling
activities, (c) the timing of negotiations, and (d) the ACE Companies’ awareness of the
Agreement. Since these “facts” are not necessary to the Interlocutory Appeal Statement, they
should be deleted. The Liquidator has deleted the unnecessary language in the alternative
Interlocutory Appeal Statement attached as Exhibit B.

11. Ouestion of Law/Reasons for Transfer. In the alternative Interlocutory Appeal

Statement, the Liquidator has slightly changed the question of law to more accurately track the
Court’s phrasing of the question in the Order on Remand. The Liquidator also made minor
changes to the Statement of Reasons for Interlocutory Transfer. While that section may properly
be argumentative, it should not mischaracterize the Supreme Court’s September 13 Order (which
did not “overrule” the Superior Court’s earlier finding but vacated it). Nor should it refer to the

Liquidator as “recasting” or “reclassifying” the proposed payments as administrative expenses.

/O




12, Record on Interlocutorv Appeal. The ACE Interlocutory Appeal Statement

incorporates a portion of the record in the previous appeal to the New Hampshire Supreme
Court. However, this is not the full record that the parties agreed was adequate 10 determine the
legal issue whether the payments 1o AFIA Cedents are an administrative expense. See Order on
Remand at 14. The “Joint Appendix” to which the ACE Companies refer (ACE Interlocutory
Appeal Statement at 11) was submitted only by the ACE Companies and Benjamin Moore. It
did not include a number of items that the Liquidator had requested be included, and the
Liquidator submitted a separate Appendix to Brief for the Commissioner of Insurance as
Liguidator of The Home Insurance Company (“Liquidator’s Appendix™). The Liquidator’s
Appendix should also be part of the record on interlocutory appeal, and it has been added in the
alternative Interlocutory Appeal Statement attached as Exhibit B.

13, The ACE Companies propose to include in the record a “transcription” of the oral
argument before the Supreme Court on J uly 15, 2004, This “transcription” is not an official
transcript but a version of the oral argument created by counsel for the ACE Companies.
Counsel for the Liquidator has compared the “transcription” to the recorded oral argument
available online at the New Hampshire Supreme Court’s website, and it contains numerous
inaccuracies and omissions as shown on the marked up version attached as Exhibit C. The ACE
Companies have not offered any reason for inclusion of the “transcription” in the record, and in
view of its unofficial nature and many inaccuracies the Liquidator objects to including it. If the
Court were inclined to include the “‘transcription” in the record, then Exhibit C should be

substituted.

//




CONCLUSION
For the reasons stated, the Court should grant the Liquidator’s motion for reconsideration.
vacate the October 27, 2004 order approving interlocutory appeal statement. and enter an order

approving the Interlocutory Appeal Statement attached as Exhibit B hereto.
Respectfully submitted.

ROGER A. SEVIGNY, COMMIS SIONER OF
THE STATE OF NEW HAMPSHIRE
INSURANCE DEPARTMENT, IN HIS OFFICIAL
CAPACITY AS INSURANCE COMMISSIONER
AND LIQUIDATOR OF THE HOME
INSURANCE COMPANY

By his attorneys,

KELLY A. AYOTTE
ATTORNEY GENERAL

Suzanne M. G6rman

Senior Assistant Attorney General
Civil Bureau

33 Capitol Street

Concord, New Hampshire 03301-6397
(603) 271-3650

J. David Leslie, pro hac vice
Eric A. Smith, pro hac vice
Rackemann, Sawyer & Brewster
One Financial Center
Boston, MA 02111
(617) 542-2300

Date: October 29, 2004

Certificate of Service

I hereby certify that a copy of the foregoing Liquidator’s Motion for Reconsideration of
Order Approving Interlocutory Appeal Statement was sent this 29th day of October, 2004, first
class mail to all counsel on the attached service list.

P

Suzatme M-Gorman
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Ronald L. Snow, Esq.

Orr & Reno

One Eagle Sq., PO Box 3550
Concord. NH 03302-3550

Gary Lee, Esq.
Lovells-16" Floor
900 Third Avenue
New York, NY 10022

Pieter Van Tol, Esq.
Lovells

900 Third Ave., 16" Floor
New York, NY 10022

Eric D. Jones, Esq.

Rachlin Downs Martin PLLC
199 Main Street PO Box 190
Burlington, VT 05402-0190

SERVICE LIST

Gail M. Goering. Esq.

Lovells — One IBM Plaza

330 N. Wabash Ave., Suite 1900
Chicago. IL 60611

Adam Goodman, Esq.

Lovells — One IBM Plaza

130 N. Wabash Ave., Suite 1900
Chicago. IL 60611

Eric Haab, Esq.

Lovells

130 N. Wabash Ave., Suite 1900
Chicago, IL 60611

Andre Bouffard, Esq.
Rachlin Downs Martin PLLC
199 Main Street PO Box 190
Burlington, VT 05402-0190
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+@sTATE OF NEW HAMPSHIAD
Merrimack County Superior Court

L ROTH ESC

163 N. Main Street
P. 0. Box 2880
Concord, NH 03301 2880
603 225-5501

NOTICE OF DECISION

~
ATTORNEY GENERAL OFFICE
TTOL

STREET
-g397

03-E-0106 In the Matter of Rehabilitation of TheHome Insurance Ccmpany

er relative to:

(0]
——
[8)

ease be advised that on 10/27/2004 Judge McGuire made the following

Motion for Interlecutory Appeal ; Granted

Court Copy (3jil)

William McGraw
Clerk of Court

cc: FRoger R, Sevigny, Commissioner of Ins.

Suzanne M. Gorman, Esg.

Peter Bengelsdorf

J. David Leslie, Esg.
Paula T. Rogers, Esqg.
Renald L. Snow, Esq.
Eric Jones, Esg.
Andre Bouffard, Esg.
Pieter Van Tol, Esg.
Gary S. Lee, Esg.
Adam Goodman, Esg.
Gail M. Goering, Esq.
Eric A. Haab, Esg.

AOC Form SUCP052 (Rev 09/27/2001)
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rHSTATE OF NEW nampsHI®

Merrimack County Superior Court
163 N. Main Street
P. O. Box 2880
Concord, NH 03301 2880
603 225-5301

NOTICE OF DECISION

: € 7. ROTH ESQ

JSY GENZRAL OFFICE
CAFITOL STREET

CORC NH (2301-8387

1
3
O 11
0

) Lty

O w
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03-E-0106 In the Matter of Rehabilitation of TheHome Insurance Company

please be advised that on 10/27/2004 Judge McGuire made the fellowing
order relative tc:

Interlocutory Appeal Statement ; Approved

10/27/2004 William McGraw
Clerk cf Ccurt
Court Copy (jil)

cc: Roger A. Sevigny, Commissioner of Ins.
Suzanne M. Gorman, Esg.
Peter Bengelsderf
J. David Leslie, Esg.
paula T. Rogers, Esq.
Ronald L. Snow, E=qg.
Eric Jones, Esg.
nndre Bouffard, Esg.
Pieter Van Tol, Esg.
Gary S. Lee, Esg.
Adam Goodman, Esqg.
Gail M. Goering, Esg.
Eric A. Haab, Esg.

AQC Form SUCP05Q {Rev. 09/27/2001)
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THE STATE OF NEW HAMPSHIRE
MERRIMACK, SS. SUPERIOR COURT
Docket No. 03-E-0106

In the Matter of the Liquidation of
The Home Insurance Company

INTERLOCUTORY APPEAL STATEMENT

I. Statement of the Case

This interlocutory appeal is taken by Century Indemnity Company (“Century ). ACE
Property and Casualty Insurance Company (“ACE P & C™), Pacific Employers Insurance
Company (“PEIC”). and ACE American Reinsurance Company (“AARe") (collectively, the
“ACE Companies”). and Benjamin Moore & Co. (“Benjamin Moore™) from a ruling in the Order
on Remand issued on October 8, 2004 by the Merrimack County Superior Court (McGuire, J.)
(the “Order on Remand™). The appellee is Roger A. Sevigny, Commissioner of Insurance for the
State of New Hampshire, as Liquidator (“‘Liquidator”) of The Home Insurance Company

(“Home”).
The background to the interlocutory appeal is set forth in the Order on Remand:

The Home Insurance Company, a New Hampshire domestic insurer with a
substantial, historic business presence in the United Kingdom, through an unincorporated
branch office, was ordered into liquidation by the Merrimack County Superior Court on
June 9 [sic — 11], 2003. While Joint Provisional Liquidators have been appointed by the
High Court of England and Wales with respect to the branch office business liabilities
generated by the Home's presence in the United Kingdom, the provisional liquidation
proceeding in the United Kingdom is ancillary to the proceedings in this Court. This
Court understands that the primary purpose of the proceeding in the United Kingdom is
to protect and preserve assets as efforts are made by the Liquidator to achieve an efficient
and fair distribution of those assets to claimants in the liquidation estate. Regardless of
the domicile of the claimant, or where the coverage was written, all claims will be filed in

the proceeding overseen by this Court and consistent with procedures approved by 1t.

In February 2004, the Liquidator endorsed a compromise reached in the United
Kingdom between the Joint Provisional Liquidators and an Informal Creditors’




Committee of certain reinsureds of the Home. known collectively as the AFIA Cedents.
The agreement and compromise provided that the Liquidator would first “'seek approval
of the supervising New Hampshire Court” for purposes of securing a “New Hampshire
Order’: the Joint Provisional Liguidators would then “seek sanction of the English Court
in respect of the Scheme™ and: finally. the Joint Provisional Liguidators would seek an
order from the English court for remission of the assets to the New Hampshire Liguidator
for administration and distribution. See Letter of Agreement dated January 22, 2004 at
paragraph 1.1.2. In accord with the sequence of events as anticipated by the parties 10 the
agreement and compromise. the Liquidator filed a motion with attachments and
supporting documents on February 22. 2004 seeking review and approval of the
_agreement in Merrimack County Superior Court.

The ACE Companies and Benjamin Moore & Co. sought to intervene. with the
former filing an Assented-To Petition to Intervene and the latter, a Motion to Intervene.
No objections were filed and this Court granted both parties’ requests on April 5, 2004
Both ACE Companies and Benjamin Moore & Co. filed pleadings and memoranda
objecting to the agreement and compromise with the AFIA Cedents. In response. the
Court scheduled a status conference on April 9. 2004.

At the conference, the parties agreed that the issues to be determined were:
whether an evidentiary hearing was necessary to determine whether the Court should
grant or deny the Liquidator’s motion for approval of the agreement; what the scope of
any evidentiary hearing should be; and what discovery the parties needed to complete
prior to any further hearing. See April 9, 2004 hearing transcript at pages 3-3. The parties
agreed with the Court’s assessment that whether or not the Liquidator had the statutory
authority under RSA chapter 402-C to enter such an agreement with the AFIA Cedents
was a matter of law which could be decided without conducting further discovery. See
April 9, 2004 transcript at pages 7-10 and pages 19-20. The parties also agreed that
whether the Liquidator had abused his discretion in endorsing the agreement, i.€.,
whether the agreement was reasonable, would be determined only if the first question

was decided in favor of the Liquidator. (Id.)

After the April 23, 2004 hearing, the Court issued an order finding that “under the
circumstances of this liquidation as explained below, the agreement proposed by the
Liquidator is authorized under the broad array of powers granted the Liquidator under
RSA 402-C:25 and is consistent with the goals and purposes of the statute to protect the
interests of the insureds and creditors.” See Order of April 29, 2004. ACE Companies
and Benjamin Moore & Co. appealed this ruling.

Order on Remand at 1-3.
Subsequent to the Order of April 29, 2004 (“April 29 Order”), the Superior Court issued

an Addendum to Order of April 29, 2004 dated June 1, 2004 (the “June 1 Addendum”) stating

(%]




that a “further evidentiary hearing into whether the Liquidator has reasonably exercised his
authority “in endorsing the agreement would not be helpful.” June 1 Addendclm ar 2.

After briefing and oral argument. the New Hampshire Supreme Court. in an Order dated
September 13. 2004 (the “September 13 Order™). vacated the April 29 Order and remanded the
case to the Superior Court. In the September 13 Order. the Supreme Court set forth five

questions upon which it requested specific discussion and findings.:

(1) whether the New Hampshire liquidation proceedings should be staved pending the
completion of the regulatory and judicial proceedings in the United Kingdom:

(2) whether the New Hampshire court has an independent obligation to assess the
fairness of the agreement with the AFIA Cedents:

(3) whether the intervenors have standing to contest the agreement,
(4)  whether the ‘Necessity of Payment Doctrine’ or some other equitable doctrine
authorizes the Liquidator or court to vary the mandatory priorities set forth in

RSA 402-C:44 (Supp. 2003); and

(5) whether the payment to the AFIA Cedents qualifies as an administrative expense
under RSA 402-C:44. 1.

September 13 Order at 2.

Following conferences with counsel and the submission of papers regarding a draft order,
the Superior Court issued the Order on Remand addressing the five questions. It ruled, inter
alia, that (1) the ACE Companies and Benjamin Moore have standing to contest the agreement
with AFIA Cedents; (2) a stay of the New Hampshire liquidation proceeding is not appropriate in
the circumstances; and (3) equitable doctrines such as the “Necessity of Payment” doctrine do
not override a statute enacted upon a particular topic. Order on Remand at 4-6, 10-11, 13-14.

With respect to the issue of an independent obligation to assess the faimess of the
agreement with AFIA Cedents (the “Agreement”), the Superior Court stated that it “‘recognizes

an independent obligation to assess the faimess of the agreement with AFTA Cedents.” Order on




Remand at 11. After quoting from the June 1 Addendum, the Superior Court stated that “[g]iven
these circumstances, the Court was satisfied that the agreement was fair and reasonable.” Order
of Remand at 12.

The Superior Court added that it was “unsure whether the Supreme Court remand order
finds that there are inadequate bases to find that the agreement is fair and reasonable. For this
reason. the Court asks the parties to request clarification on this point when the case retums 1o
the Supreme Court.” Order of Remand at 13. The Superior Court concluded that it “will hold a
further hearing on the matter if its ruling that the payment to AFIA Cedents gualifies as an
administrative expense is upheld by the Supreme Court and the Supreme Court finds that a
further hearing is necessary to determine the faimess and reasonableness of the agreement.” 1d.

In response to the Supreme Court's question whether the payment to the AFLA Cedents
qualifies as an administrative expenses under RSA 402-C:44, 1, the Superior Court clarified that
in its previous ruling “the Court necessarily found that the payments to AFIA Cedents are
administrative expenses. They are ‘actual and necessary costs of preserving or recovering the
assets of the insurer’ under RSA 402-C:44, 1. Order on Remand at 10. Seeid. at 14 (*[T]he
Court rules that the payments are an administrative expense authorized under RSA 402-C: 1, III
and [V; 402-C:25, IV, VI, and XXIL and RSA 402-C:44, 1.™). The Court explained that:

Consistent with the understanding of the parties reached at the April 9, 2004
status conference, the Court first considered and determined whether, as a matter of law,

RSA chapter 402-C authorizes the Liquidator to enter into an agreement such as the one

at issue. In its analysis the Court considered that the provisions of RSA chapter 402-C are

to be liberally construed and that the purpose of the statute is to protect insureds, creditors
and the general public. RSA 402-C:], Il and IV. The Court also considered the nature
and complexity of The Home Insurance Company's insurance and reinsurance business,
and that its substantial involvement in the London market posed significant challenges to
the Liquidator. As the periodic reports of the Liquidator have been filed, and various
matters have been presented to the Court for review, it has been made clear that the

largest single asset of the Home, apparently not an uncommon situation for companies in
its category, is the reinsurance asset. '

Al



The Court also recognized the circumstances which put collection of the asset at
risk. particularly the fact that AFIA Cedents would have little reason to file and
prosecute claims if neither setoff nor actual distribution were likely. The Court's
concern in this regard was supported by affidavits submitted by the Liquidator: See
affidavits of: Gareth Howard Hughes. Joint Provisional Liquidator. at Paragraphs 12-13:
Rhvdian Williams. Head of Pools. Security. and Insolvency at Equitas. at Paragraphs ~-
10 and 12-13: and Gernot Warmuth. Counsel for Zurich \ersicherung. at Paragraphs ©-
10. Additionallv. the Court gave weight to the Liquidator's representation that the AFIA
Cedents "presented a problem that nobody else could present” (See April 23, 2004
rranscript at page 17) and that the structure of the agreement was necessary 10 preserve
and recover assets. RSA 402-C:44. L

In ruling in favor of the legality of the agreement. the Court found that the
Liquidator's endorsement of the agreement sought to maximize asset recovery and was
consistent with the broad purposes and goals of the statute to protect the interests of
insureds and creditors. RSA 402-C: 1, Il and IV. The Court also considered the various
and more specific provisions upon which the Liquidator relied in endorsing the
agreement. RSA 402-C:25, IV, VL XXII. The Court found that "the agreement
proposed by the Liquidator was authorized under the broad array of powers granted the
Liquidator under RSA 402-C:25" and that with the agreement the Liquidator would be
able "to marshal substantial assets to be distributed to creditors which would otherwise
be unavailable." See Order dated April 29, 2004.

In making the determination. Court again considered the situation which the
Liquidator sought to address through the endorsement of the agreement and compromise;
the fact that payments to the AFIA Cedents would result in substantial economic benefit
to Class II claimants; and the undisputed fact that Class V claimants would "receive
nothing with or without the agreement". See Order dated April 29, 2004 and Apri] 23,
2004 transcript at 54. Finally, the Court considered that under the agreement and
compromise no greater liability was imposed on the Ace Companies than existed prior to
this dispute.

Order on Remand at 8-9.

Finally, the Superior Court granted the ACE Companies and Benjamin Moore leave to

appeal “the Court’s finding that payments to AFIA Cedents are administrative expenses.” Order

on Remand at 14.

II. Statement of Facts

The facts necessary to an understanding of the question of law are as follows. Since the

facts were summarized in the Superior Court’s orders, this statement draws on those orders.
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1. “The Agreement involves non-novated AFIA treaty exposures which are

reinsured or indemnified by the Ace Companies.” April 29 Order at 1. The relationships
underlving the Agreement may be more fully described as follows: The Home's branch

operation in the United Kingdom (“Home UK Branch™) wrote 1nsurance and relnsurance

business in the United Kingdom as a participating member of the American Foreign Insurance

Association. an unincorporated association of American insurers ("AFIA"). and then reinsured

that business with the AFIA members as well as a number of other third party remnsurers.

Among other things. the Home UK Branch entered certain reinsurance treaties (the "AFIA
Treaties”) under which a number of insurers (the “AFIA Cedents™) ceded insurance risk 1o
Home. See Joint Appendix to the Briefs of the ACE Companies and Benjamin Moore (“1.A.7)
28-29.

In an Insurance and Reinsurance Assumption Agreement dated January 31, 1984 (the
“Assumption Agreement”), Insurance Company of North America (“INA™) agreed to assume the
insurance and reinsurance liabilities with respect to the Home UK Branch business, administer
that business, and bear the related costs and expenses. The AFIA Treaties, however, were never
formally transferred (or “novated™) under English law. They accordingly remain an obligation of
Home subject to the protections afforded by the Assumption Agreement. Century has succeeded
to INA’s obligations under the Assumption Agreement. Since 1984, claims submitted by the
AFIA Cedents under the AFIA Treaties have been handled and paid on Home’s behalf by INA or
later Century or other members of the ACE group pursuant to the Assumption Agreement. J.A.
28-29.

As a result of the liquidation of Home, claims against Home — including those of the

AFIA Cedents — were required to be filed with the Liquidator in the New Hampshire domiciliary




